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UNITED STATES COURT OF APPEALS 


FOR THE SECOND CIRCUIT 


Deen ee EEE EEE 


MORGAN ASSOCIATES, a Joint Venture 

of TERMINAL CONSTRUCTION CORPORATION, 
THE DIC CONCRETE CORPORATION, UNDERHILL 
CONSTRUCTION CORP. and NAGER ELECTRIC 
COMPANY, INC., 


Plaintiff-Avvellant, 
- Ve- 
UNITED STATES POSTAL SERVICE, ELMER T. 
KLASSEN, POSTMASTER GENERAL, JAMES J. 
WILSON, Assistant General Counsel, 


UNTTED STATES POSTAL SERVICE, CONTRACTS 
and PROPERTY DIVISION, 


Defendants-Anpellees, 


NAB-LORD ASSOCIATES, a Joint Venture of 
NAB CONSTRUCTION CORP. and LORD ELECTRIC 
CO., INC., 


Intervenor-Anpellee 


es 


eee 


ON APPEAL FROM THE UNTTED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF NEW YORK 


ES a 


BRIEF FOR DEFENDANTS-APPELLEES 


Preliminarv Statement 


Plaintiff-appellant, Moran Associates, a 


Joint Venture of Terminal Construction Cornoration, 
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The Dic Concrete Corvoration, Underhill Construction Corn. 
and Nager Electric Comnany, Inc. ("Morgan Associates") 
appeal to this Court, nursuant to 28 U.S.C. §1291, from 
Orders, dated January 20, 1975, denying its motion for a 


preliminary injunction and rranting the motion of the 


defendant-anpellees, United States Postal Service, Elmer 


T, Klassen and James J. Wilson ("Postal Service") to dismiss 
the complaint. The orders were entered by Judge Milton 
Pollack, Southern District of New York, on the crounds 
that Morgan Associates lacked standing to sue and that 
the Court was without subject matter jurisdiction.* 

This action arises out of a bidding contest 
for the reconstruction of Morgan Station, a Postal Service 
facility in New York City. The intervenor anpellee, Nab- 
Lord Associates, a Joint Venture of Nab Construction Corn. 
and Lord Electric Co., Inc. ("Nab-Lord’) submitted a bid 
which was approximately $3,000,000 less than the Morran 
Associates' bid. Morgan Associates reauested the Postal 
Service to disqualify the Nab-Lord bid on the rerounds that 
Nab-Lord unfairly acauired superior information concerning 
the Morgan Station contract and that an award of the 
contract would be violative of Postal Service contracting 


a, 


# See, Endorsement on Postal Service's motion to dismiss 
the complaint, dated January 20, 1975. 
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policies and rerulations. The Postal Service denied the 
bid protest and this action resulted. The contract has 
not vet been awarded; however, it is anticinated that the 


contract will be awarded to Nab-Lord. Morran Associates 


bases federal jurisdiction on 5 U.S.C. $701 et sea., 28 


U.S.C. §§1331, 1339, 1361; and 39 U.S.C. §409(a). 
Issues Presented 

1. Does an unsuccessful bidder for a 
Service construction contract have standing to sue in 
an action for declaratorv and iniunctive relief to set 
aside a notential award of a Postal Service construction 
contract? 

2, Does an unsuccessful bidder for a °"ost2] 
Service construction contract who alleres that the spirit 
and intent of a nermissive rerulation has been violated 
state a claim unon which relie® can be rranted when that 
rerulation has been duly waived? 

3. Does an unsuccessful bidder for a Postal 
Service construction contract state a claim for which 
relief can be cranted when the rerulation allesedly vio- 
lated was observed, and where the relief to which nlaintiff 
was arguably entitled could not have been rranted by the 


District Court? 
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Statement of the Case 


In 1967, the Post Office Department's facility 
at Morean Station was rutted by a fire (R. 46)*, The 
Post Office Denartment then commenced vlans to refurbish 
and modernize the destroved Morran Station facility. By 
an Act of Aurust 12, 1970, Congress abolished the Post 
Office Denartment and created the Postal Service. Public 
Law 91-375, 84 Stat. 719. The provisions of the Act be- 
came effective at varying times but, in any event were all 
effective by Aucust 12, 1971. Section 15(a), Public Law 
91-375. The Postal Service continued the efforts of the 
Post Office Department to refurbish and modernize Mormran 
Station and, on or about Aurust 26, 1974, the Postal 
Service, in Invitation No. R.E.B. 74-8, solicited nublic 
bids for construction work 4n connection with the recon- 
struction of Morgan Station (R. 23).** As specified in 
the Instruction to Bidders, the Postal Service retained 


complete discretion 4n the ultimate award of a contract: 


* Numbers in varentheses preceded by the letter wR. 
refer to rages in the Record on Anneal. 


** The invitation to bid was not made nart of the record 
below. The Postal Service will have a cony of Invitation 
No. R.E.B. 74-8 available at oral argument. 


a 
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of contract will be made to that 
resnonsible bidder whose bid, confor- 
mine to the invitation “for bids, is 
most advantareous to the Postal 
Service, orice and other factors 
considered. <b) The Yostal Service 
may, when in its interest, reject 
anv or all bids or waive anv infor- 
malitv or minor irrerularitv in 
bids received." Facilities Contrac- 
tine Bulletin (Interim Rerulations 
for the Procurement of Construction 
No. 74-2) (hereinafter "FCB") §$18-541.3, 
at 18-150-51. 


Three bids were submitted and on November 21, 
1974, the bids were onened. Nab-Lord submitted a bid in 
the amount of $51,480,900; Moran Associates, $54,444,990, 
and a third nartv, $62,900,000 (R. 25). None of the bids 
came within the budretarv constraints of the Postal 
Service; however, the Postal Service Board of Governors 
met on February 4, 1975 and authorized the exnenditure 
of funds sufficient to nav for the Nab-Lord bid which 1s 
approximately $3,900,900 less than Morran Associates' 


bid.* The Postal Service has arreed not to award 4 


contract until Februarv 17, 1975, or the decision of this 


Court, should it affirm the dismissal of the complaint, 
whichever date is earlier. The bids will exvire on 


February 20, 1975 (R. 16). 


——— rs oe ae 


* The Court below was advised that sufficient funds for 
an award of the contract could not be made available until 
February 4, 1975 (R. 91-92). On February lth, funds were 
made available. See Affidavit of Edward “. Tamulevich, 
dated February 5, 1975, nara. 3, which will be filed with 
this brief. 
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Subseauent to the bid onening, Morman Associates 
filed a protest against the Nab-Lord low bid (R. 57-58). 
Morgan Associates did not complain that the Nab-Lord bid 
was unresponsive or that the invitation to bid was too 
vague but rather claimed that Nab-Lord had the unfair 
advantare of sunerior 4nformation that was not made 
available to the reneral nublic and that the award of 2 
contract to Nab-Lord would be violative of the Postal 
Service's regulations (R. 3). 

Sunerior Information 

The claim relatine to sunerior information 
focuses on three former Postal Service employees and 
their relationship to a firm, Rohr-Plessey Cornoration 
("Rohr") which may be 4 subcontractor to Nab-Lord (R. 51). 
The three former Postal Service employees are Paul 
Hendrickson, who left the Postal Service in 1970 (R. BT} 
and Ollie E. Knight and Thomas Carrill, who both left 
the Postal Service in 1971 (R. 49). 

Morgan Associates claims that Hendrickson, who 
4s presently Rohr's president, acauired information relatinr 
to Morran Station while in the Postal Service and that 
this information enabled Rohr to submit a lower bid to 
Nab-Lord for a vortion of the contract (R. 12). Similar, 


but more exnansive allegations, are made with respect to 


-6— 


Knirht and Careill. The Postal Service rejected this 
claim and noted that "“desirn specifications and layout 
drawings were not develoned until almost two years after 
Hendrickson left the Postal Service." (R. 86) An affi- 
davit submitted by Morran Associates in sunvort of its 
motion for a preliminary injunction actually supports 
the Postal Service's nosition on this point: "{IJn or 
about November of 1972... the criteria of the mail 


system was changed.' (R. 49). 


Knight and Carrill, it is claimed, were employees 


of S.W. Brown & Associates, the firm which designed the 
mechanization for Morgan Station and, nossibly, worked 

on the Postal Service drawinrs which were nart of the 
invitation to bid (R. 50). Morman Associates also claims 
that Mnieht and Cargill were emoloyees or associates of 
Hendrickson and/or Rohr while they were working for S.\. 
Brown (R. 50-51). Morman Associates claims that Rohr 

had the unfair advantare of the exvertise of Hendrickson, 


Knight and Cargill -- an exnertise which Morran Associates 


claims it was denied because Rohr would not submit a bid 


to Morgan Associates (R. 24, 28). 


The relationship between Hendrickson, Knicht, 
Cargill and Rohr was considered by the Postal Service in 


response to Morman Associates' claim that there was a 


a ms 
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violation of FCB 18-511. The Postal Service found that 
the rerulation had not been violated. 
The Postal Service Rerulations 
Morran Associates claims that four contracting 
reculations were violated by the Postal Service. Three 
of the rerulations merely set forth the reneral nolicy 
of the Postal Service with resnect to contracting. That 


policy favors comnetitive biddine to the maximum nractical 


extent. See Postal Contractine Manual ("cM") §§1.301.1, 


1.304.1*; FCB §18-506.** 
FCB 18-511 is the focus of the anvellant's clair 
and reads as follows: 


"No bid for construction of a nrofect 
shall be avarded to a firm or nerson that 
desirned the vroject, excent with the 
approval of the Assistant Postmaster 
General, Real Estate and Buildinss 
Department or his authorized desirnee." 
(Emphasis added) 


Morgan Associates claims that Nab Lord is the "firm or 
person that desirsned" Morran Station and, consequently, 
cannot be awarded the contract. The Postal Service rejected 
this contention since S.\/. Brown and not Nab- ord desirned 


————— is 


# The provisions of the PCM have been incornorated by 
reference in the Federal Rerister. 39 C.F.R. §601.1090. 


#* The pnrovisions of the FCB are not incornorated by 
reference in the Federal Repister. ‘See Andrews v. Knowlton, 

F.2 (2d Cir., Jan. I6, 1975). The nurnose 
of the FCB rerulations is "Ct jo nrovide nolicies and nro- 
cedures sovernine the procurement of construction." 
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Associates 


disouali 


aro from 


dispute that FCB 18-511 was observed to the letter: 
"While it is true that technically, 

if an award is made to NAS-LORD, a 

contract will not have been consummated 

directly with e firm or nerson that 

'desirned the rnrofect', it is equally 

true that throurh rnatent subterfure, 

the same result, if nermitted by this 

Court, will be obtained, thereby 

violatine the snirit and intent of 

the rerulation." (R. 33). 
Thus, apnellant asks this Court to hold that the Postal 
Service should have adhe.ed not only to the clear lanruare 
of its own rerulation, but also to its nebulous spirit and 
intent. ‘he remedy for this "“natent subterfure" would 
necessarily reauire the Postal Service, or, for that matte: 
anv rovernment arency, to investigate each and every em 
of a bidder and any subcontractor the bidder may choose 
utilize to determine (1) whether or not a former rovernment 
employee works for a bidder or the bidder's subcontractor 
and (2) whether any employee of a bidder or its subcontrac- 
tor was somehow involved in a stare of the nroject when 
the employee could have acauired information. It is resnect 
fully submitted that the result of such an internretation 
would nrevent the completion of any nrofect and irsnores 
the commercial realities of life -- neople will chanre jobs 


ana use acauired skills in new yositions, excent where ex- 


pressly vrohibited by law. Such an inauiry could nroceed 


ad infinitum. 


PHB: la 
75-0250 
D-96 


The District Court's Oninion 
The District Court did not directly address 
itself to the merits of the appellant's claim. Instead, 
4t focused on the issue of standinre by reference to 4 
closely parallel decision of this Circuit and the leris- 
lative intent o* Conrress in creatine the Postal Service 
In denyine Morran Associates' motion for a preliminary 
4njunction and rrantine the Postal Service's motion to 
dismiss the complaint, the District Court did, however, 
express serious reservations about the availability of 
review v_l1 non in the context of the statutory scheme 
creating the Postal Service. 
ARGUMENT 
POINT I 
AN UNSUCCESSFUL RIDDER FOR A POSTAL 
SERVICE CONSTRUCTION CONTRACT DOES 
NOT HAVE STANDING TO SUE 
The issue of the standing of an unsuccessful 


bidder has been sauare’s decided by this Court. Tn Edelman 


—_—_— -—- 


v. Federal Housing Administration, 382 F.2d 594 (2d Cir. 


1967), an unsuccessful bidder at a Federal Housing Adminis- 
tration ("FHA") auction challenred tne interrity of the 
bidding vrocess allerinr that the FHA breached ¢ duty to 
pive fair consideration to his bid. The onerative facts 

4n Edelman closely narallel the instant care. The unsuc- 


cessful bidder submitted a bid for the purchase of rarden 
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minimum and all were rejected. Thereafter, the PHA 
privately nerotiated a bid with one of the bidders. 
The unsuccessful bidder comnlained that the successful 
bidder was an arent of the FHA and that the nerotiated 
bid was tainted. The successful bidder had manared the 
earden apartments for the PHA, 382 F.2d at 595, and 
the unsuccessful bidder charred that the successful 
bidder had the "benefit of suverior information" and 
was “in a vosition to nrevent others from adequately 
informing themselves concernine the nronerty." 382 F.2d 
at 596. The allerations, likewise, in the case at bar 
attack the interritv of the biddine procedure on the 
basis of sunerior information made available to the 
successful bidder, "Nab-Lord. Nab-Lord's status, however, 
does not rise to the level of an arent. 

This Court held that the FHA, as a creature 
of the federal rovernment, could only be sued nursuant 
to the terms of a specific federal statute. The FHA 
(12 U.S.C. §1702), like the Postal Service (39 U.5.C. 
§§401(1), 409(a)), is authorized to sue and be sued in 
a federai or state court. This Court found that the 


exclusivity orovisions of the Federal Tort Claims Act 


("PTCA"), 28 U.S.C. $2679, roverned the action amainst 


the FHA and that the nlaintiff's claim, which sounded 
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tract rights, was barred by the FTCA. 28 U.S.C. §2680(h). 
Whether Morran Associates' claim is likewise characterized 
or is viewed as merely allesing an abuse of agency discre- 
tion, Edelman mandates that the conclusion be reached that 


plaintiff does not svate a claim under the FTCA. See 28 


od 


U.S.C. §2680(a); Blitz v. Boor, 328 F.2d 596 (ad Cir.), 
cert. denied, 379 U.S. 855 (1964). 

In the absence of FTCA jurisdiction, this Court, 
relying on Perkins v. Lukens Steel Co., 310 U.S. 113 (1949), 
held: 


"(I]t 1s well established that an 
unsuccessful bidder has no standine 
4n a suit to challenre the lerality 
of the bidding vrocedure. * s 
Biddine nrocedures ire for the bene- 
fit of the vublic renerally and confer 
no private rirhts on the bidder. It 
avails apvellant nothing to assert 
that he is not an unsuccessful bidder 
because Talley's bid was void; This 
4s the issue which he 1s parred from 
litigatine."” 382 F.2d at 597. 


Under Edelman, Morman Associates eains nothing by assertins 
that Nab-Lord's bid was void because it unfairly nossessed 
superior 4nformation. See Berry v. Housine & Home Finance 


Arency, 340 F.2d 939, 940 (2d Cir. 1965)(ner curiam); Taft 


Hotel Corn. v. Housing & Home Finance Arency, 262 F.2d 3097, 


308 (2d Cir. 1958) (ner curiam), cert. denied, 359 U.5. 967 


(1959). 
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Furthermore, Morran Associates’ convention 
that the Postal Service rerulations distinguish Edelman 
from the case at bar is without merit. The FHA, unlike 
the Postal Service, was statutorily reauired to formally 
advertise any sale of vronerty owned by it. 820.86. 
§§252(a)(2), (c). Accordingly, procurement regul*tsons 
were involved. See 41 C.¥.R. §1-1.000 et seq. The Postal 
Service is not statutorily reauired to advertise or biu 
for contracts. 39 U.S.C. §§401(3), 2008(c). Moreover, 
the Postal Service rerulations in auestion only express 
policy and do not confex any benefit upon an unsuccessful 
bidder. Rural Electrification Administration v. Northern 
States Power Co., 373 F.2d 686, 693-96 (8th Cir.), cert. 
denied, 387 U.S. 945 (1967); Rural Blectrification Adminis- 
tration v. Central Louisiana Flectric Co., 354 F.2d 859, 865 
(Sth Cir.), cert. denied, 385 U.S. 815 (1966). See Alabama 
Power Co. v. Alabama Electric Coonerative, Tnc., 394 F.2d 
672, 675 (5th Cir.), cert. denied, 393 U.S. 1000 (1968). 
Thus, as in Edelman, the appropriate focus here is on 
Morman Associates' right to a Postal Service construction 
contract. As in Edelman, the Postal Service expressly 
reserved the right to reject any and all bids. 

The central issue on this anneal thus becomes 
whether in the seven year period following Edelman the 


lepal rirehts of a disrruntled bidder have chanred. 


he 
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The leading case which sets forth the reneral 
proposition that an unsuccessful bidder has standinrs to 
sue is Perkins v. Lukens Steel Co., sunra. The issue in 
Perkins was whether nrosvective bidders for Government 
contracts had standing to challenre minimum ware rates 
which were imnosed unon the bidders by the Secretary of 
Labor. The Suvreme Court held that the notential bidders 
did not have standings to sue on the rationale that the 
procurement lerislation in ouestion conferred no enfor- 
ceable rirht on vrosvective bidders and that a prosnective 
bidder derived no enforceable rirhts arainst the Secretary 
of Labor for an erroneous internvretation of lerislative 
authority. 310 U.S. at 126, 129. The Sunreme Court 
recorpnized, however, that Conrress could subject an arencyv's 
discretion with rerard to bidders to sudicial scrutiny. 
The Court stated: 

"Courts should not, where Conrress 

has not done so, subject purchasinre 

arencies of Government to the delavs 

necessarilv incident to judicial 

scrutiny at the instance of notential 

sellers, which would be contrary to 

traditional rovernmental practices 

and would create a new concent of 

judicial controversies. A like 


bd nh 
restraint annlied to nurchasins by 
business would ee 


condemned as an Tntolerable bus 
STs. Ts ty ~~ SOatSCd 
handican. 310 U.S. at 130 (emnhas 


added ) . 
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The Perkins standard has not been overruled. 

In Hardin v. Kentucky Utilities Co., 390 U.S. 
1 (1968), the Suvreme Court reiterated the Perkins stan- 
dard, Hardin involved a challense to the authority of 
the Tennessee Valley Authority ("TVA") to comnete with 
the respondent in certain areas. The resnondent claimed 


that the comnetition was unlawful because the TVA went 


A AE eR ET EE LENCE ee LA TT Oe 


beyond the authority rranted to it by Conrress. The 
Supreme Court held that the respondent as a competitor 


had standine because the TVA legislation "reflect([ed] 


oe ene = peeeemen ee 


a legislative purnose to vrotect a comnetitive interest" 
and "the injured comnetitor has standing to reauire com- 
pliance with that provision." 390 U.S. at 6. Conversely, 
in the absence of a legislative nurnose to vrotect a 
competitive interest, the disanpointed comnetitor nust 

base standinre unon an exnlicit statutory provision. 390 
U.S. at 7n.7: Davis Associates, Tne. v. Secretarv, Devart- 
ment of Housing & Urban Develonment, 498 F.2d 385, 388-90 


(Ist Cir. 1974); Rasmussen v. United States, 421 F.2d 776, 


778-79 (8th Cir. 1970); Norwalk CORE v. Norwalk Redevelop- 


ment Arency, 395 F.2d 920, 927 n.9 (2d Cir. 1968); Alabama 


Power Co. v. Alabama Flectric Coonerative, Inc., sunra, 3 
F.2d at 674-75; Choy v. Farrarut Gardens, 131 F.Supp. 609, 
613 (S.D.N.Y. 1955). See the discussion in National 


Association of Security Dealers. Tnc. v. SEC, 420 F.2d 53, 
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95-100 (Bazelon, C.J., concurring), 102-193 (Burrer, J., 


concurrine) (D.C. Cir. 1969), vacated sub nom. Investment 
—_—_——_ —_-_--— a i iS 


Co. Institute v. Camn., 401 U.S. 617 (1971); Associtat? 
of Data Processine Service Orranizations 
ho6 F.2d 837, 839-43 (8th Cir. 
(1970). 

The Sunreme Court sourht to resolve the 
ities of standins in Association of Data Processine 
Orranization, Inc. Camn., 397 U.S. 150 (1970). 
the netitioners challenced the ruling of the Comntroiler 
of the Currency which allowed national banks to enter 
their sphere of economic activity. The Supreme Court 
reiterated the test set forth in Hardin and set forth 
two-fold test for the determination of standine. First 
of all, it must be determined "whether the interest sou 
to be nrotected by the complainant is arruably within ths 
zone of interests to be nrotected or rerulated by the 
statute or constitutional euarantee in question." 397 
U.S. at 153. Secondly, 4t must be determined whether 
Congress has resolved "the auestion one wav or another." 


397 U.S. at 154. In resolving this issue, the Sunreme 


Court set forth the following ruideline: 


CONE RSE TR TT RS LE eT eT eT ena EN CO DOORS OOOO ELITE LITE 


PHB: rms "There is no presumption 
75-0250 against judicial review and 
D-39 ,08 in favor of administrative 

absolutism..., unless that 


urpose is fairly discernible 
purpose 1S 'ta.t=t 


in the statutory scheme.’ 


397 U.S. at 157 (emphasis added). 

The statutory schemes which the Supreme Court referred 
to in Camp are (1) the legislation regulating the con- 
duct in question (Hardin) and (2) the Administrative 
Procedure Act, 5 U.S.C. §701 et seq.(Camp) An analysis 
of the Postal Reorganization Act and its relation to 
the Administrative Procedure Act makes it clear that 
the holding in Edelman that denied standing to a dis- 
gruntled bidder remains unscathed insofar as the Postal 
Service is concerned. See Barlow v. Collins, 397 U.S. 
159, 165-66 (1970). As is evident from a plain reading 
of the statutes and from legislative history, Morgan 
Associates is not arguably within the zone of interests 


sought to be protected by the Postal Reorganization Act 


ard the Administrative Procedure Act is not applicable 


to the Postal Service. 


B. The Postal Reorganization Act and 
the Administrative Procedure Act _ 


On August 12, 1970, Congress enacted the Posta] 
Reorganization Act, 39 U.S.C. §101 et seq., whica abol- 
ished the old Post Office Department and established the 
United States Postal Service "as an independent establish- 


ment of the executive branch of the Government of the 


PHB:rms 
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N-175,01 United States." 39 U.S.C. §201. Control over the Postal 


Service was removed from the President and Congress and 
transferred to an eleven member Board of Governors. 
U.S.C. §202. 

Congress clearly intended that the Postal 
be run as 2 non-Governmental independent business. 
Senator Gale W. McGee, the co-sponsor of the Postal 
organization Act and the Chairman of the Senate Committee 
on Post Office and Civil Service, stated: 

"Delivering the mail is simply not 

in the same category of policy- 

making and program-development 

as foreign policy, national defense, 

housing, highway construction, or 

health and education assistance 


to State and local fovernments. 


ssential, business-~ 


6 * cm 


"Except as specified in the ko ly ae 

all laws relating to public works, 
contracts, employment, appropriations 
budgeting and any other laws governing 
agency operations are made inapplicable 

to the Post Office." 116 Cong. Rec. 

21709, 9lst Cong., 2d Sess. (Emphasis added. ) 


Consonant with its Pusiness nature, the Postal Service 
has the power “to make such expenditures and to enter into 
such contracts, agreements, and arrangements, upon such 


terms and conditions and in such manner as it deems 


necessary..." 39 U.S.C. §2008(c). See 39 U.S.C. §401(3). 


Ree nn set mai i talline meal ee oe ee ed En ema 
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cation of most federal laws relating to agencies to the 


Postal Service: 


"“(a) Except as provided by subsection 
(b) of this section, and except as other- 
wise provided in this title or insofar as 
such laws remain in force as rules or refs- 
ulations of the Postal Service, no Federal 
law dealing with public or Federal contracts, 
property, worrs, officers, employees, budget 
or funds, including the provisions of chapter 
5 and 7 of title 5, shall apply to the exerci 
of the powers of the Postal Service.” 39 U.S. 
§410(a). 


Congress' intent with respect to 39 
is clear. Laws applicable to Government agencies are not 
applicable to the Postal Service unless specified othe 
wise in Title 39. In regard, Senate Report No. 91l- 
912, 91st Cong., 2d Sess.% 


"The committee in no way deprecates the 
system of checks and balances established 
in the law over the years to insure that 
public policy as determined by Congress 
shall be followed by the Postmaster General. 
But it has found that, by the process of 
accumulation, the laws controlling the 
governance of the Department have become 
excessively restrictive and it is not too 
soon for a complete break with the past. 


# * ¥ 


"The Board of Governors shall have broad 
authority and shall not, except as speci- 
ifed, be subject to Federal laws dealing 
with contracts, property, the civil service 
system, the Budget and Accounting Act of 1921, 
apportionment of funds, and other laws which 

ces y to Government agencies 
i.) 
¥Senate Report No. 91-9le relates to Senate Bill S.3842 
whose language was substituted for other language in H. 
R.17070. 116 Cong. Rec. 22345 (1970). H.R. 17070 was 
enacted as the "Postal Reorganization Act". See House 
Report No. 91-1104, 9lst Cong., 2d Sess. 
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Section 410(a) states that charters 5 and 7 o*% 
title 5 of the United States Code are not annlicable to 
the Postal Service unless nrovided otherwise in 39 U.S.C 
§410(b) or the remainder of title 39. Chanters 5 and 7 
of title 5 have incornorated the nrovisions of the Admnin- 
4strative Procedure Act. There is no vrovision anywhere 
in title 39 which indicates any concern about bidders or 
provides that the Administrative "rocedure Act annlies t< 
disanvointed bidders.* 

Conrress made it clear that "no Federal law 
dealine with nublic or Federal contracts" is annlicable 
to the Postal Service. Thus, for examnle, the provisions 
of Title 41 (Public Contracts) are inannlicable. Further- 
more, Conrress made it clear that the Administrative "ro- 
cedure Act would be annlicable to the Postal Service in 
certain limited circumstances which are not relevant here. 


errant LL SEE 


* The Act, however, is snecifically made annlicable to 


cases involvine mailabiltt 39 U.S.C. §3001(f), with the 
excention of nanderinr advertisements, 39 U.S.C. §3008Ch); 


and to decisions of the Sovernors with resnect to rates 
for nostare, 39 U.S.C. $3628. See, e.* "1. Van Dvne 
Advertisine Arencyv, Tnc. V- United 
371 F. Sunn S7S (see %s LOTN)S 
United States Postal Service 370 F. Sunn. 904 CSeWete” « 
1974), afi'd, reed 2d Cir., Oct. 19, 1974); 
Baslee Products Corn. V. Inited States Postal Service, 
356 F. sunp. O41 (D.N.J. 19 
Inc. v. Klassen, 348 F. Sunn 1304 2), 2 t me 
"70 F.2d I330 (3d Cir. 1973): Pent-R-300KS Ince, Ve Unit 


Jatt Ted beta 
Suates Postal Service, 328 F. Sunn. 27! 
20aves 


———$—— 


7 


d 


7 
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In lirht of the nresumption stated in Camn, Conrress made 


4t clear that the Administrative Procedure Act was not 


applicable to this contract situation. 


riates 


The rerulations relied unon by Morman Ass 


do not confer anv rirehts unon a disanvointed bidder. 


of the rerulations merely set forth 2a Postal Service nolicy 


nm 
PPR 


f competitive bidding to the extent vracticable. 


POM §§1.301.1, 1.304.15 FCB 618-506. The fourth remulation 


Vill 


FCB §18-511, merelv sets forth a nolicy that the Postal 


Service will contract with the desirn firm only if a desir- 
nated official anvroves the contract. No vrivate richt 


may be inferred from the remulations. Any other constru 


would defy loric. See Rural Flectrification Administrat! 


vy. Northern States Power Co., Sunray, 373 F.2d at 696. 


Conseauentlyv, Morran Associates does not have 


interest that is arruably within the zone of interests to 


be vrotected by the Postal Reorranization Act. The Conrres 


sional intent is to have the Postal S vrvice overate without 


judicial review in situations of this tyne. As noted in 


the District Court, fudicial reveiw 1s 4nanpronriate and 


would frustrate the Conrressional nurnose of establishins 


the Postal Service to modernize the nostal system exnedi- 


tiously (R. 12). 


5 
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The Edelman Case Precludes 


“fr and ro 
tandin 


he Postal Reorranization Act in no way exnr*’ 
any legislative intent to nrotect bidders for Postal 


ai ‘ss 


contracts. Thus, unlike the comnetitor in Nardin, More: 
Associates must rround its standings on a snecific 
rrant. Tn the absence of a statutory era! 

Postal Service with judicial review of its 

contracts would be. as the Sunreme Court noted 

"on intolerable business handican." 310 U.5. 

Edelman is disnositive the issue of standing vresen‘ 
here. ‘See Cincinnati Flectronics Corne Ve 


F.2d  _ (6th Cir., Jan. 31, 1975) (Nos. 73-2046, 


74-1170)*; Davis Associates, [nc. Vv. Secretary, Denart : 


a ee tl LD — 


St atac 


—_-—_——-- ——_— 


of lousine and Urban Develonment, sunma,; United 


Gray Lines ‘later Tours, 311 F.2d 779, 782 (4th Cir. 196 


Walter ?. Villere Co. v. Blinn, 156 F.2d 914 (5th Cir. 


1946) (ner curiam); Gary Adreraft Corn. v. United States, 
42 F.Supp. 473 (Ww.D. Tex. 1970); Pullman Inc. V- Volne, 


37 F. Suop. 432 (E.D. Pa. 1971). 


———_— 


* In Cincinnati Electronics, the Sixth Circuit held 
absent "a conrressionally created exception, the rener.] 
rule of Perkins v. Lukens Steel, sunra, that a disanno 
bidder has no ferally enforceable rient arainst the ov 
ment's award of 4 procurement contract retains its vali 
S144 of. at. Lis The Court found that the unsuccessful! 
der came within the "zone of interests" to be nrotecte 

4 


the act in auestion. Slin on. at 19. The ovnosite is 
4n the case at bar. 
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The Cases Cited bv 


Morran Associates essentially relies on two 
lines of cases in sunport of its nosition: Court of Clai 
decisions and cases followinr Scanwel] Laboratories, Inc. 
v. Shaffer, 424 P.ed 859 (D.C. Cir. 1970). The Court of Fam 
Ciaims decisions merely hold that a disannointed bidder 
may sue in the Court of Claims! for bid nrenaration costs. 


Jurisdiction was based on the Tucker Act 28 U.8.6.« 
5 


and not on the Postal Reorranization Act. 


7a na claim for bid nrenaration 


Associates has not mac 
Assumine arruendo thet there 4s a cause of action 


would enable ‘iorran 


costs, if that claim were 


of Claims would have exclusive Jurisdiction. 28 


§1346(a) (2). 


The Scanwell line of cases 1s inannosite. In 
Scanwell, the Administrative Procedure Act was found to 
be e "“arrrieved narty" statute. yoy P.2da at 865. More- 
over, the Court exnressly recornized that Conrressional 


2! 866. 


4ntent weuld nreclude review. 424 F.2d at 


Scanwell has been 4nternreted as basing 
TS er mesma 


"NM41lke, Inc. 


i Ve 


Administrative Procedure Act. See 


of Army, 485 F.2d 180, 183 (4th Cir. 1973)3 2D 


& Co. v. Seamans, 455 F.2d 1289, 1291 (D.C. Cir. 
Gary Aircraft Corn. v. United States, SUnres 342 F. 


Corne Ve 


at 476-77. Comnare City Chemical 


o@Iha 


Moreover, 


which 
Associates to recover bid nrenaration 


in excess of $10,000, the Court 


Furthermore 


standine unon 


Denartme: 


1971)3 


€97l97 4 
. -9 

“9 
Mo + 
costs.-: 


ET * 


> 


the 


+ 


i 


Steintha! 


Sup. 


Shreffler, 
——-— 
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the Scanwell decision, however, the amencies involved 
there were, unlike the Postal Service, subject to the 
Administrative Procedure Act. 
POINT II 
AN UNSUCCESSFUL BIDDER FOR A POSTAL 


ont PT CONCMPITCTTON CONTRACT tr! 
SERVICE CONSTRUCTION CONTRACT ‘WO 


AJ rreanre MAM MIT APDTRT™T AND Timer sym 
bdidha tee rma ‘ s n PA. as Let alact a 


OF A PERMISSIVE REGULATION HAVE 


VIOLATED DOES NOT STATE A CLAT 


WHICH RELIEF RE GRANTED ‘HE 
DULY YATVED 
The claim of Morean Associates 
to its essence relates solely to FC 18-511. Anvnellant 


+] 
indeed. concedes that it makes no claim that the Post3 
Service “has done anvthine at variance with ony Federal 
law..." <Annellant's Brief, at 20. FC 18-511 exnresses 
the Postal Service's nolicy of not contracting with 

firm or nerson who desirned the nrofect onen to bid. 
rerulation is, however, vermissive and exnressly nrovi 
that an award of a contract may be made to the desirner 
‘with the anvroval of the Assistant Postmaster General... 
or his authorized desisnee.” Althourh the Pestal Service 
. 


does not view anproval as necessary in this case, annrov? 


was nonetheless secured in the form of an adv .sorv onvinion 


sumed *reuendo that FCB 18-511 was violated. * 


es 
——— el 


* After considerinre Moran Assoctates' allerations, 
Assistant Postmaster General Maevis sithorized the awara 0 
the contract to "Nabe-Lord under the circumstances nresent 
in this case due to the rreat disnarity in cost between 
Nab-Lord and the annellant, annroximately three mili.ton 
dollars ($3,009,000)." Maevis Affidavit, at nara. 3. 


“Cc 
-2)- 
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Tne lanruare of FCB 18-511 clearly shows that 
the rerulation was not intended to create any rimeht in 
favor of a bidder. It is merely a nolicy that mav be 
waived by the anvronriate officials. Nad Morran Associ- 
ates demonstrated standing to sue, the Court nossiblv 
could have comnelled the "ostal Service to exercise its 
discretion with respect to FCB 18-511, see Safir v. 

417 F.2a 972, 978 (2d Cir. 1969), cert. denied, 400 U.S 
850 (1970), but it could not have compelled a varticular 
decision within the scone of the Postal Service's discr’ 
Assuming areuendo that Morran Associates has standinr, ¢! 
waiver of FCB 18-511 cannot be set aside unless it is 
established that the decision has sone "far bevond anv 
rational exercise of discretion." United States ex rel 
Schonbrun v. Commanding Officer, 403 F.2d 371, 374 (2d 


196@) cert. denied, 394 U.5. 929 (1969). See Leonhard 


Mitchell, 473 F.2d 709 (2d Cir.), cert. denied, 412 U.%. 


949 (1973). 
The waiver of FCB 18-511 is clearly within the 
agency's discretion. Morran Assoicates has not made and 
cannot make the arrument that Conreressional intent 1s other- 
wise. As in Schonbrun, Morran Associates does not deny ™ 
that the Postal Service has acted "'witnin its furisdict! 
under valid law.'" 403 ¥. 2d at 374, Moreover, Conrress 


has exnlicitily ea luded the Administrative Procedure Act 


from application to the Postal Service's contractinr 
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activities and has expressed the intent of exneditious 
modernization of the Postal Service* and, to that effect, 
clearly intended tnat the Postal Service onerate as 4 
commercial business. Conseauently, assuming arcuendo 

Lae 

that Morrgan Assoicates has standings, the waiver of FCB 
18-511 may be reviewed onlv to the extent of decidinr 
whether the waiver "has fone so far beyond anv rational 
exercise of discretion as to call for mandamus...." 

403 F.2d at 374. See Davis Associates, Inc. v. Secretary, 

Devartnent of Housins and Urban Develonment, sunra, 493 

F.2d at 388; Rasmussen v. United States, Supma, 421 F.2d 

at 779-80. 


It is sirnificant that the Court of Anneals for 


the District of Columbia has followed this nosition in 


a Scanwell context. In Wheelabrator Corp v. Chafee, 455 


F.2d 1306 (D.C. Cir. 1971), the plaintiff comnlained that 
the Navy failed to follow its procurement rerulations. rhe 


astrued the regulations 4n auestion as yvermissive, 


"They are nermissive, authorizing a 
possibility of nerotiation, not re- 
quiring it in this situation. ‘here 
rovernment officials act within the 
limits of the discretion conferred 
uvon them by Conrress, there is no 
arbitrary and canricious action which 
the courts have nower to enjoin." 

455 F.2d at 1309. 


— as 


* See the District Court opinion at R. 
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clearly vernitted the Postal Service to choose its own 
method of securing, moods or services. 39 U.S.C. §§401(3), 
2008(c). The Postal Service chose in this instance to 
solicit comnetitive bids. Nab-Lord's bic was approximately 
$3,000,000 lower than Morean Associates! bid. The Assistant 
Postmaster General accordingly waived FCB 18-511. As 
stated in “Iheelabrator: 

"CwJhere the Court is erenerally without 

furisdiction of 2 challenve to official 

action there is 2 limited excention if 

the nleadine naners established on their 

face, without anv burrowine into the 

administrative file, that the arency 

action violates 4 clear command of the 

rovernine law, and that no state of 

facts mav reasonably be conceived that 

would justify the administrative action." 

455 F.2d at L3l2. 
No such clear showing has been made here. Indeed. Morman 
Associates recornized this by reauestinr exnedited discovery 
below (R. 37)- 

POINT III 

AN UNSUCCESSFUL RIDDER FOR A POSTAL 

SERVICE CONTRACT DOES NOT STATE A 

CLAIM FOR ‘HICH RELIEF CAN BE GRANTED 

WHEN THE REGULATION ALLEGEDLY VIOLATED 

WAS OBSERVED AND WHEN THE RELIEF TO 

F TS ARGUABLY ENTITLED 
GRANTED BY THE 

DISTRICT COURT 

Morran Associates claims that FCB 18-511 would 
be violated by an award of the Morran Station contract to 
Nab-Lord. Appellant does not seek monetary danaces, but 


rather seeks declaratory relief awarding the contract to 
a2Bea 


sa at ale eae eee a: 
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itself, and injunctive relief nreventing the award to 

Nab-Lord. It is clear that FCB 18-511 was not violated 
and that the vlaintiff's remedy, if any, is in the Court 
of Claims for bid nreparation costs.* 


A. FCB 18-511 “las Observed By The 
Postal service 


—— 


FCB 18-511 nrovides: 


"No contract for construction of 4 | 
project shall be awarded to a firm 
or a nerson that desirned the nro- 

ject, excent with the annroval of 

the Assistant Postmaster General, 
Real Estate and Buildines Devartment 
or his authorized desirnee." (Sm- 
nhasis added.) 


The record is devoid of any evidence that FC 
18-511 would be violated if, as anticinated, ‘Ilab-Lord is 
awarded the contract. Nab-Lord was not the "firm" or f 
"nerson" that desirened the vrofect. The mechanization 


was desirpned by S."%. Brown (R, 50). The contract will 


not be awarded to Rohr which is, at best, a subcontracto! 
to Nab-Lord (R.51). In any event. Rohr did not desisn / 


the nroject. Indeed, Morsan Associates concedes that 

FCB 18-511 was not literally violated. (R. 33). Even if 
FCB 18-511 were ambiruous and reauired judicial internreta- 
tion, the Postal Service's denial of Morman Associates! bid 
protest was not an abuse of discretion. As the Sunreme 
Court noted in Udall v. Tallman, 380 U.S. 1 (1970): 


ee nA DLL AI A 


* Presumntivelyv, the nlaintiff spent more than $10,009 in 
preparing the bid. See 28 U.S.C. §§1346(a) (2), L491. 


a 
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“When faced with a problem of statutory 
construction, this Court shows great 
deference to the interpretation given 


the statute by the officers or af 
charged with its administration. 


the construction of an administrative 
regulation rather than a statute is 


issue, deference is even more cle 
in order. 


'Since this involves an interpre- 
tation of an administrative refulation 
a court must necessarily look to the 
administrative construction of the 
regulation 4f the meaning of the words 
used is in doubt.... [T]he ultimate 
criterion is the administrative inter- 
pretation, which becomes of controlling 
weight unless it is plainly erroneous 
or inconsistent with the refulation.' 
U.S 


Bowles v. Seminole Rock Co. ; 


Tio, 413-414. °" 380 U.S. at 16-17. 
Here, the Postal Service applied the plain meaning of 
its own regulation. Clearly, this is not a case of a 


"plainly erroneous" intcrpretation. Therefore, 


When 


Morgan 


ssoicates' has failed to state a claim for which relief 


can be granted. 


B. The Relief Reauested Could Not Have 
Been Granted By The District Court 


Morgan Assoicates asked for declaratory and 


injunctive relief. The District Court could not have 


awarded the contract to Morgan Associates because the 


award of a contract has been committed to the discretion 


of the Postal Service. Moreover, 4t is apparent that a 


plaintiff who has an adequate remedy at law is not ent 


itled 


to injunctive relief. If there is a legal remedy, Moran 


Associates should pursue it. Since it is reasonable to 
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assume that more than $10,000 has been exnended by 
Morran Associates in formulatine its bid, see Davis 


Associates, Inc. v. Secretary, Denartment of Housins 


and Urban Develonment, sunra, 498 F.2d at 389, Morran 
Associates should nroceed in the Court of Claims which 
recornizes a cause of action for bid nrenaration costs. 


See Excavation Construction, Inc. v United States hol 
ahs ~ 4 ‘ Ss ad, oe 4 ‘ o* ‘ ‘ VU ’ vv stLVw > 9 , 


F.2d 1289, 1290 (Ct. Cl. 1974) (rer curtam).* As 


Court of Avneals for the District Columbia recoenized 


in M. Steinthal & Co. v. Seamans, sunra, 455 


—————— — 


1302: 


"The fudicital discretion to decline 
to entertain actions seekine declaratorv 
or iniunctive relief, on the rrounds of 
eauitable considerations or of concents 
of the 'nublic interest,' mav also be 
4nvolved. The availability of a damares 
remedy in the Court of Claims, which in 
many cases will comnensate the frustrated 
bidder's realized financial losses (1.¢., 
the iid nreparation costs) resultine *rom 
the illeral arency action, vrovides a 
sound eautitable basis for the exercise 
of this discretion in considerine whether 
to entertain a suit for iniunctive relief. 


" 


The public interest here, as the District Court noted, 


" 


is "{Lexneditious] modernization of the Postal Service... 


(R. 32). ‘The modernization of Morran Station would neces- 


sarily be delaved by a remand to the District Court 


—- ———a7o— al 


fad 


*As noted in Sxcavation Construction, the burden of vroo® 
is justifiably hiren: “Lilhe arepieved bidder 'must show 
tha* there was no reasonable basis for the decision! ... 
Woh «.2d at 1290. 
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followed by extensive discovery and a trial. 

The Postal Service must award this contract by February 
17th. If it cannot do so, there is no ruarantee that the 
Postal Service will be able to secure a bid as advantan 
as Nab-Lord's. 

Conseauentlv, the annellant should be confins 
to the Court of Claims to nursue whatever legal remedy 
it may have there. 

Conclusion 

For all ci the ~easons hereinabove set forth, 
the orders of the Distric’ Tourt, denyine preliminary 
relief and dismissinr the complaint, should be affirmed. 

Respectfully submitted, 
PaUL J. CURRAN 


United States Attorney for the 
Southern District of New Yor! 


Attorney for defendants-anneli 


PATRICK H. BARTH, 
GERALD A. ROSENBERG, 


-Of Counsel- 
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* See also annellant's affidavit in sunvort of its motion 
for preference, in which it 1s stated that the District 
Court recornized that there woul” be lenrthyv discoverv 
nd a trial before an iniunection could issue. Affidavit 
of Allen Ross, dated January ee, 1975, at 5. 
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